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T
his article is the third in a series 
dealing with intellectual prop
erty, technology, and information 
policies. It specifically addresses 

ownership of intellectual property in the aca
demic environment, focusing on course ma
terials, but providing commentary on other 
intellectual property. 

The traditionally accepted concept of own
ership of intellectual property by academic 
creators is being challenged as institutions 
discover there may be potential revenue to be 
derived from the creative efforts of its fac
ulty and researchers. In part the shift in per
spectives and policies may be attributed to 
changes in technology, such as the develop
ment of the Internet, and by recent changes 
in teaching initiatives, such as distance edu
cation. The process of producing research and 
instructional materials also has come to rely 
ever more on collaboration and significant use 
of local staff and resources, perhaps signal
ing that such creative efforts and products 
should not be solely credited to the traditional 
author. Products of research and instruction, 
thanks to the Internet, are also easily delivered 
to remote locations, and are increasingly easy to 
alter and adapt to new and different purposes. 

Ownership of intellectual property is a 
component of the employer/employee con
tract and the laws that govern work for hire. 
Briefly, when works-made-for-hire are devel
oped by regular employees of an institution, 
in general the employer owns the intellectual 
property rights. Independent contractors usu
ally control their intellectual property, how
ever, if they are commissioned specifically 
to work on a project or course and the work is 
designated a work-made-for-hire, the copy
right remains with the employer that made 
the commission. 

Faculty and other academic creators of 
intellectual property have been considered 
exempt from the model of work-made-for
hire, despite the fact that they are employees 
of an insti- tution. They have 
retained their rights to in-
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tellectual property such as course materials, 
books, articles, music compositions, and the 
like. The institutions have shared in the rights 
and profits from patents and trademarks, 
which have been viewed as requiring signifi
cant institutional resources to develop and 
which have a potential return on the 
institution's investment. 

Institutions are re-opening the question of 
ownership for many reasons, mostly in rela
tion to course materi-

copy them for their own, unauthorized use, 
as well as from their own academic institu
tion, which may take over the material to use 
it for other courses or in ways unanticipated 
by the creator. Creators have legitimate con
cerns that if their institution retains rights or 
control over the material, the institution ei
ther may: 1) dictate what is said, thus com
promising academic freedom, 2) restrict the 
author's rights ofre-use, 3) create derivative 

als. Advances in tech- •• The traditionally 
no logy have enabled 

works that may differ 
fundamentally from the 
original intention, or 4) 
subsequently license 
the work to a commer
cial venture that may 
also alter it in some pro
found way. 

the merger of content
driven material with 
access and delivery 
means. Technology has 
been touted as making 
delivery of courses 
cheaper and more ef
fective. 

accepted concept of 
ownership of intellectual 
property by academic 

Additionally, the of
fering of distance edu
cation programs has 
been promoted as a 
means to reach a new 
community of students, 
to increase revenue and 
enrollments, and to 

creators is being 
challenged as institutions 
discover there may be 
potential revenue to be 
derived from the creative 
efforts of its faCUlty and 
researchers. ~~ 

As the question of 
ownership is being re
opened, staff who pro
vide the technology, 
computer programs, 
graphics, research as
sistance, and other re
sources are generally 
left out of the discus
sion. Academic staff 
who may have spent 

present teaching and scholarship inexpen
sively. The allure of distance education has 
another basis: competition. Academic insti
tutions are competing with each other for 
shrinking revenue, and also with corporations 
offering courses to students in many venues. 
The value of distance education is not uni
versally accepted, but many academic insti
tutions have plunged into this area. To sur
vive in the modern, competitive world, 
institutions are "re-inventing" themselves, 
with the hope of attracting the older student 
returning to the work force, the worker being 
re-trained for a new career, or continuing edu
cation dollars. 

Faculty and researchers, who have until 
now retained the rights on their 

creations, are concerned that 
any move they make to
ward using the Internet 
for the delivery or en
hancement of their 
courses will result in a 
loss of their rights and 
control. They may per
ceive the threat as com
ing from users ofthe In
ternet, who may find 
course materials and 

countless hours developing software, media, 
resources, graphics, and other tools may re
sent the faculty member who takes the result 
of collaborative works and moves it to an
other institution or receives remuneration for 
these efforts. The staff may receive an ac
knowledgment or thank you, but no compen
sation other than the salary paid by the insti
tution. 

Who then should own works that have 
been created with significant resources and 
investments by institutions, faculty, and staff? 

The traditional creator's questions may be 
many in number. If an educator cannot own 
the course materials created at one institution, 
if he or she were to move to another institu
tion, would it be permissible to re-create the 
course? How would one treat publications 
from a dissertation, usually started elsewhere, 
with resources utilized and supported by that 
other institution, but perhaps not published 
until the researcher is at an entirely different 
institution? What about works that build on 
previous research perhaps conducted at a dif
ferent institution? And what about works cre
ated in collaboration with colleagues at an
other institution? In this case, what happens 
if the policies of two institutions conflict? 

continued on page 91 
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II from page 90 I created as a part of the 
performance of a job, why should the control remain in the hands of 
the author? If the work generates significant revenue, why can't the 
institution share in the profits? Where is the return on the invest
ment of resources if the author takes the works to another place? If 
the work is in a form that can be delivered multiple times or asyn
chronously (such as Web pages or videotapes), why not take advan
tage of this fact? 

Staff who assist in developing significant works may wonder why 
they receive no additional compensation, although they may have 
developed the software, process, or structure that make the produc
tion of the work possible. Does the author now own these support
ing pieces as well? If the author and the institution are getting a part 
of the revenue, why can't the staff? 

While there has been no all-encompassing solution proposed to 
these many issues associated with course materials, there has been 
related discussion on who should control the copyright of articles 
and books. On the retention of copyright by authors or publishers, 
some folk have argued that if the author doesn't assign the rights to 
the publisher, the employer should have some rights as the author 
does. Licensing has been suggested as a means to control shared 
rights. Effective rights management mechanisms need to be estab
lished. Is the solution to have an institution retain some rights while 
the creator also has portability? Can the institution help manage the 
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property for the cre
ator, even after that 
person moves on to 
another institution? 

The staff support 
question is a thorny 
one. I haven't seen 
any discussion on this 
issue and don't have 
a good solution to 
propose. Many ser
vice units of institu
tions don't charge for 
their services (there 
are exceptions, of 
course) and the bill
ing for services may 
be outside of normal 
processes. And ifbill
ing does take place, 
who gets the money, 
the service unit or the 
staff? Or if there is 
some kind of licens
ing involved, how 
does the staff get 
compensated? 

Obviously authors 
and creators want 
protection for their 
efforts, but also want 
to be able to share 
their creations with 
others. They also 
don't want to violate 
anyone else's rights. I 
doubt that many 
would take issue with 
their institution's de
sire to fmd cost effec-

continued on page 94 
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tive means to deliver quality education to stu
dents. However, we may be replacing the clash 
of business goals of efficiency and effective
ness with intellectual goals of academic free
dom, creativity, and the personal touch that 
invigorate research and teaching. Until there 
is a formula for fairness for compensation to 
all the parties and perhaps a different defini
tion of the academic enterprise, there may not 
be a resolution. 

Many universities have intellectual prop
erty policies that explicitly state the terms and 
conditions of ownership of intellectual prop
erty, including the terms of sharing royalties 
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on patents and trademarks. Some institutions 
are revisiting their policies in relation to 
course work and other intellectual property 
to debate who really should own materials cre
ated with institutional resources. Obviously 
any change in the relationship ofthe institu
tion as employer to the faculty/staff as em
ployee will undoubtedly have profound im
plications on important principles such as 
academic freedom. 

Nowhere in this debate have I seen pro
posals on how authors, institutions, and pub
lishers should determine the economic value 
of intellectual property. Are concerns over the 
risk of copying and misuse justified? Are 
online courses really effective and market
able? Are we going through a lot of turmoil 
for little gain? 

Ironically this debate is developing in tan
dem with the call for authors to retain rights 
instead of giving them to publishers. Many 
of the same issues have arisen in this debate: 
rights management, rights in any and all formats, 
author or institution as owner, and licensing. 

Finally, librarians need to be as cognizant 
as teaching faculty of their rights regarding 
the intellectual property they create. I'm not 
talking about just articles or books, but any 
material created in support of library pro
grams, including but not limited to biblio
graphic instruction materials, Internet guides, 
policies, bibliographies, and Web pages. If 
you were to leave your institUtion, do you 
know whether you have the right to take your 
creations with you and use them at your next 
place of employment? 1t 
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